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We Are Going to Talk About
The public insurance adjuster’s act 

• Why we’re talking about it

• What it is and what it prohibits a contractor from doing

• How this law is currently being interpreted and enforced by 
the courts

• What you can and cannot do or say when speaking with an 
insurance adjuster

• What happens if you cross the line between contractor and PIA

What options an insured has when an impasse has been reached 
with the insurance adjuster

What your obligations to the insured, your customer, is 

What advice you should and should not give your customer



Why Do We Keep Talking About 
This Stupid PIA Law Anyway?

• It’s not going away

• No matter how much we might wish otherwise

• Enforcement is ramping up

• Recent appellate court decision granting a class action lawsuit 

• House of Tomorrow lawsuit

• PIAs and insurance agents turning in roofers

• TDI ramping up enforcement

• More legislation expected from insurance at the next session



What is the Public Insurance Adjuster’s Statute?

It’s a set of rules that 

• govern how public insurance adjusters are to behave when negotiating 
claims on behalf of an insured

• govern who can act on behalf of the insured in negotiating claims

• Identifies the penalties for not following the rules



Who is Subject to 4102?
• Public Insurance Adjusters

• Restoration contractors

Who is NOT Subject to 4102?
• Insurance company adjusters

• Property Owners

• TDI



Who is a Public Insurance Adjuster?

(A)  a person who, for direct, indirect, or any other compensation:
(i)  acts on behalf of an insured in negotiating for or effecting 

the settlement of a claim or claims for loss or damage under any 
policy of insurance covering real or personal property; or

(ii)  on behalf of any other public insurance adjuster, investigates, 
settles, or adjusts or advises or assists an insured with a claim or 
claims for loss or damage under any policy of insurance covering real 
or personal property; or
(B)  a person who advertises, solicits business, or holds himself or 
herself out to the public as an adjuster of claims for loss or damage 
under any policy of insurance covering real or personal property.

CHAPTER 4102.  PUBLIC INSURANCE ADJUSTERS – Sec. 4102.001



Where Is The Line Between A Roofer And Public Adjuster?
May a roofer or contractor discuss the amount of damage to the consumer’s home, the 
appropriate replacement, and reasonable cost of replacement with the insurance 
company?

• Yes. A roofer or contractor may discuss these things with the consumer or insurance company to 
the extent that they are relevant to the estimate to repair damage to the 
consumer’s home.

May a roofer or contractor advocate on behalf of a consumer and discuss insurance policy 
coverages and exclusions?

• No.

May a roofer or contractor answer questions about its estimate for a consumer's claim?
• Yes. The roofer or contractor may discuss the scope of work in its repair estimate with the 

consumer or the consumer’s insurance company.

If an original estimate is later found to be insufficient, may a roofer or contractor answer 
questions about its revised estimate?

• Yes. The roofer or contractor may discuss supplements and clarifications concerning the revised 
estimate with the consumer or the consumer’s insurance company.

Texas Department of Insurance Frequently Asked Questions Unlicensed Individuals and Entities Adjusting Claims (May 2014)



What Are The Courts Saying?
Starting in 2013, the courts have:

• Liberally interpreted contract language as a promise to provide PIA 
services

• Even with no showing of “bad work”

• Required the roofer to “return” to the property owner the cost of the 
roofing work

• Granted DTPA treble damages

• Granted legal fees in excess of 15 times the amount of the cost of the roof

• Authorized a class action lawsuit extending over a 10 year period 

• Taken the statute one step further by stating that contracts that violate 
the PIA statute are void as against public policy



What is 
Going to 

Get You in 
Trouble?

• In your contracts
• On your advertising 
• On your business cards
• On your website and in social 

media

What 
you 
say

• How far are you willing to go to 
get your claim bought by 
insurance

What 
you 
do



So, Obviously Contract Language…….

Does your contract have similar language?
This Agreement is for FULL SCOPE OF INSURANCE ESTIMATE AND 
UPGRADES and is subject to insurance company approval. By signing this 
agreement homeowner authorizes KAREN’S ROOFING COMPANY to pursue 
homeowners’ best interest for all repairs, at a price agreeable to the insurance 
company and KRC, and at NO ADDITIONAL COST TO HOMEOWNER 
EXCEPT THE INSURANCE DEDUCTIBLE AND UPGRADES. The final price 
agreed to between the insurance company and KRC shall be the final contract 
price.



What You Say, Cont.
• TDI is actively reviewing web content for promises to adjust

• Working with the insurance adjuster

• Maximizing your claim

• Licensed adjuster’s on staff

• Insurance specialists

• Testimonials from satisfied customers exclaiming “my roofer did it all for me – I 

never even had to talk to my insurance agent”

• Ditto Facebook

• Ditto Yelp or Google or anyone else

• Even if you have no control what someone says or posts



What You 
Say, Cont.

• Door hangers
• Testimonials 

TDI is 
reviewing 

your 
advertising 
materials

• PIA license no.
• Insurance 

specialist

TDI is even 
reviewing 

your 
business 

cards



Then There’s Doing…………

Besides not promising public insurance adjusting 
services, you can’t PERFORM or PROVIDE public 
insurance adjusting services



What You Can And Cannot Say To 
An Insurance Adjuster

Can
Show the areas of damage and explain why 
you believe it is the result of hail, wind, 
storm, etc. 

Explain your policy of charging OH&P on all 
work included in your bid

Identify additional items of work required 
due to code upgrades

Explain and answer questions regarding 
the scope of your suggested repairs and 
why each item of repair/work is necessary 

Answer questions regarding how the work 
was priced

Cannot

Discuss what the insured’s policy may or 
may not, or should or should not, cover

Insist the insurance adjuster authorize 
any particular item(s) of work be 
included in the repair

Engage in any discussions with the adjuster 
about why they have an obligation to pay for 
OH&P or any other items in your bid

“Agree” with the adjuster on some form 
of modification to your scope

“Agree” with the adjuster on some form 
of modification to your pricing



You 
Cannot 

Do 
Indirectly 
What You 
Can’t Do 
Directly 

Estimating services 

Consultants

Anyone else that is not a PIA or 
attorney

By obtaining a general power of 
attorney or assignment of claim



What Can – And Should –You 
Discuss With Your Customer?

• Educate them on the claim process

• I had a customer once who …………….

• My policy says ……………., yours may too. 

• What kinds of reasons might they hear from the insurance co 
on why the claim is being denied or underpaid.

• That their premiums are based on estimated replacement 
costs, including OH&P

• That their coverage won’t be terminated or their premiums 
increased if they make a claim

• Very generally, what their options are when the insurance 
company balks at making them whole.

• But don’t open yourself up to liability for giving legal advice



When Should You Refer?

As soon as you 
have ethically 

reached an 
impasse

You’ve identified 
the damage

You’ve explained 
your bid

You’ve answered 
questions on 

price and scope

But the adjuster has elected to ignore your information in 
favor of undervaluing or denying the claim



What Are Your Options?



Legal and 
Ethical 
Avenues to 
Helping 
You Sleep 
Better

•Appraisal

•Public Adjusters

•Lawyers



Appraisal Process

The Appraisal Provision allows the policyholder to hire an independent 
appraiser to determine the value of their damages.  In turn, the insurance 
company will also hire their own independent appraiser.  The two 
appraisers will then get together and select an umpire.  The umpire is 
basically the arbitrator, or what you might call a private judge.  If a 
disagreement between the two appraisers arises, they can present their 
differences to the umpire who will make a ruling.



Appraisal 
– Legal 
Limits

Full and timely 
payment of 

appraisal award

• The full and timely payment of the appraisal 
award precludes the insured from the 
recovery of penalties under Tex. Ins. Code 
Ann. § 542.058 as a matter of law. 

What you lose

• Prompt pay interest
• Treble damages
• Legal fees
• The award is not appealable except under 

very limited circumstances



The Down Side to Appraisal 

An un-level playing field
• The insurance companies are the return customers of the appraisers 

and umpires, potentially skewing the outcome of the appraisal
• Even if not true in every instance, property owners may call foul when the result 

doesn’t go their way.

No “do-overs” 
• An appraisal award made pursuant to the provisions of an insurance 

contract is binding and enforceable. Barnes v. Western Alliance Ins. Co., 844 S.W.2d 264, 267 
(Tex. App.--Fort Worth 1992, writ dism'd by agr.). 

• Unless the award was (1) made without authority; (2) the result of 
fraud, accident, or mistake; or (3) not being made in substantial 
compliance with the terms of the insurance contract, the insured is 
“stuck with the result.” Providence Lloyds Ins. Co. v. Crystal City Indep. Sch. Dist., 877 S.W.2d 872, 875 
(Tex. App.--San Antonio 1994, no writ). 



Public 
Insurance 
Adjuster

What can a Public 
Insurance Adjuster do?
• Read the insured’s policy to 

argue coverage
• Perform a comprehensive 

evaluation of damage
• Negotiate with the insurance 

company



What Can’t a Public Adjuster Do?

Sec. 4102.156.  PRACTICE OF LAW PROHIBITED
• A license holder may not render services or perform acts 

that constitute the practice of law, including the giving of 
legal advice to any person in the license holder's capacity 
as a public insurance adjuster.
• Advising a person to accept a settlement offer has been held to be 

the practice of law. Brown v. Unauthorized Practice of Law Committee, 742 S.W.2d 34, 42 (Tex. App.--Dallas 
1987, writ denied)

• File suit to enforce the insured’s right to a fair settlement



Legal and Ethical Avenues to 
Helping You Sleep Better

Lawyers ….

Prelitigation

stepping into the pre-litigation role previously 
performed almost exclusively by PIAs

Litigation

suing the insurance co once the pre-litigation 
process has reached impasse



What Can A 
Lawyer Do?

Review and make a coverage determinationReview 
and make

Send a PIA level demand letter to the 
insurance co - using the contractor’s estimate 
or another expert

Send

Initiate appraisal without the loss of any of the 
insured’s legal rights Initiate

Initiate litigation if necessaryInitiate

Honor the relationship between the insured 
and their contractorHonor

Recover damages on behalf of the insured not 
available to an appraiser or PIARecover



What Causes of Actions Are Available?

• Unfair Insurance Practices:  Section 541 Claims

• Prompt Payment of Claims: Section 542 Claims

• Deceptive Trade Practices Act (“DTPA”)

• Common Law Bad Faith



Karen Ensley is an attorney, board certified in construction law, and is association counsel
for RCAT and the NTRCA , and is actively involved in both associations. Karen can help
with first party bad faith insurance claims, so if you have a customer who is not being
treated fairly by their insurance company, give Karen a call.

Karen also regularly works with contractors who need help getting paid, have been
accused of performing bad work, are having issues with employees, need help creating a
new entity or managing an existing entity, aren't sure if their contract is enforceable, need
help dealing with subcontractors, and more.

For more information contact Karen on her cell at 817-538-6894 or by email to
karen@saunderswalsh.com.
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